Expected Impact of HJ 1/SJ 247 Based on Precedents in Other States
by Susan T. Muskett, J.D.

HJ 1/8J 247 is a proposed constitutional amendment that would embed a broadly worded “right to
reproductive freedom” into the Virginia Constitution.

Over the years, proponents of a constitutional amendment to enshrine abortion into the Virginia
Constitution have asserted that it merely enshrines abortion rights within the framework of abortion law
pre-Dobbs,* and that assertions that it will overturn or block pro-life laws that are constitutionally valid
are scare tactics.? This compilation of precedents from other states shows otherwise.

No Law to Restrict Taxpayer Funding of Elective Abortions. Under HJ 1/SJ 247° the right to abortion
“shall not be, directly or indirectly, denied, burdened, or infringed upon,” and “[t]he Commonwealth shall
not discriminate in the protection or enforcement of this fundamental right.” This language could be used
to overturn Virginia’s restriction on publicly funded abortions.

The Young Women’s Christian Association of Kalamazoo, Michigan v. State of Michigan and
Dept. of Health and Human Services, Verified Complaint, Michigan Court of Claims, No. 24-000093-
MM* (alleges that Michigan’s statutory prohibition on Medicaid-funded abortions violates the 2022
Michigan constitutional amendment because it “burdens and infringes” on the fundamental right to
reproductive freedom for Medicaid-eligible women, that it discriminates against women seeking
abortions compared to women who choose to carry their unborn children to term, and that it
“discriminates on the basis of sex, given that it singles out a sex-correlated medical procedure for
disfavor.” emphasis added). A decision has not yet been issued. The Michigan constitutional amendment
is nearly identical to Virginia’s HJ 1/SJ 247).

No law to Require Parental Consent or Notification prior to a Minor Child’s Abortion. Pursuant to
HJ 1/SJ 247, “every individual has the fundamental right to reproductive freedom.” Since the
constitutional amendment says “individual” and not “adult,” it applies at any age. Virginia’s constitution
supersedes conflicting state statutory law, so Virginia’s parental consent requirement for a minor’s
abortion could be eliminated.

In Missouri, some abortion-rights groups are publicly complaining about the fact that an initial
lawsuit under the newly-enacted constitutional amendment did not include a challenge of the state’s
parental consent law.®

The National Center for Youth Law (NCYL) interprets the word “individual” in California’s
2022 constitutional amendment to include minors. A 2024 NYCL publication® cites the following
provision from California’s constitutional amendment as one of the grounds for its assertion that a minor
of any age may consent to an abortion: “The state shall not deny or interfere with an individual’s
reproductive freedom in their most intimate decisions, which includes their fundamental right to choose to
have an abortion . . .

No Law to Ban Eugenic Abortions on Down Syndrome Children. HJ 1/SJ 247’s language “shall not
be, directly or indirectly, denied, burdened, or infringed upon” could prevent the enactment of such a law.
Comprehensive Health of Planned Parenthood Great Plains v. State of Missouri, No. 2416-

CV31931 (Cir. Ct. of Jackson County, Missouri at Kansas City Dec. 20, 2024)" (preliminary injunction
issued blocking Missouri’s prohibition on abortions based on the race, sex, or Down Syndrome diagnosis
of the unborn child as violative of the 2024 Missouri constitutional amendment. The lawsuit was brought
by Planned Parenthood, ACLU of Missouri, and the national ACLU, on behalf of two Planned Parenthood
affiliates.)



On Aug.19, 2024, Cleveland.com ran an article questioning why Ohio’s statutory prohibition on
abortions based on a Down syndrome diagnosis is still law in light of the passage of the 2023 Ohio
constitutional amendment. According to Cleveland.com, “[t]he law remains in place because it hasn’t
been challenged” and “Jessie Hill, an attorney who represents abortion clinics, said it’s possible that the
Down syndrome law could be challenged in the future as violating the new abortion rights amendment.”®

No Law to Require an In-Person Visit with a Physician, or to Provide Certain Informational
Materials to the Woman to ensure that she is Fully Informed. No 24-Hour Waiting Period. Under HJ
1/8J 247, the right to abortion “shall not be, directly or indirectly, denied, burdened, or infringed upon.”
This could prevent the enactment of these laws.

Northland Family Planning v. Att’y Gen. of Michigan, No. 24-000011-MM (Mich. Ct. C1.
June 25, 2024) ° (preliminary injunction issued blocking enforcement of Michigan’s 24-hour waiting
period, many of the mandatory informed consent requirements, and the physician-only law on the grounds
that the laws violate the 2022 Michigan constitutional amendment because they “burden and infringe
upon” a woman’s decision to obtain an abortion. The lawsuit was filed by the Center for Reproductive
Rights on behalf of abortion providers and Medical Students for Choice).

Preterm-Cleveland v. Yost, No. 24 CV 2634 (Court of Common Pleas, Franklin County, Ohio
Aug. 23, 2024) ° (preliminary injunction issued blocking enforcement of Ohio’s statutory requirements
for a 24-hour waiting period, in-person visit with a physician, and provision of certain informational
materials to a woman prior to an abortion, because the statutes “burden, penalize, prohibit, interfere with,
and discriminate against” an individual’s exercise of her reproductive rights as prohibited by the 2023
Ohio constitutional amendment. The suit was filed by the American Civil Liberties Union, the ACLU of
Ohio, Planned Parenthood Federation of America, and the law firm Covington & Burling LLP, on behalf
of abortion providers).

Comprehensive Health of Planned Parenthood Great Plains v. State of Missouri, No. 2416-
CV31931 (Cir. Ct. of Jackson County, Missouri at Kansas City Dec. 20, 2024)! (preliminary injunction
issued enjoining enforcement of Missouri’s abortion informed consent requirements, waiting period law,
and requirement that abortionists have admitting privileges at a nearby hospital, on the grounds that these
statutes violate the 2024 Missouri constitutional amendment. Missouri’s physician-only law that requires
that only physicians perform abortions, law requiring an in-person appointment with a physician, and a
law requiring abortion clinics meet facility licensing requirements, were challenged but not preliminarily
enjoined. The lawsuit is ongoing.)

No Law to Protect from Abortion an Unborn Child whose Heartbeat can be Detected. No Law to
Protect Unborn Children from Abortion Based on Gestational Age. No Pain-Capable Unborn Child
Abortion Restriction. HJ 1/SJ 247 could prevent the enactment of such a law.

Preterm v. Yost, No. A2203203 (Court of Common Pleas, Hamilton County, Ohio Oct. 24, 2024)
12 (permanently enjoined Ohio’s heartbeat law from taking effect on the grounds that it violated the 2023
Ohio constitutional amendment. The heartbeat law protected from abortion an unborn child whose
heartbeat had been detected (about six weeks).

Comprehensive Health of Planned Parenthood Great Plains v. State of Missouri, No. 2416-
CV31931 (Cir. Ct. of Jackson County, Missouri at Kansas City Dec. 20, 2024)" (preliminary injunction
issued enjoining enforcement of Missouri’s total prohibition on abortions; its cascading prohibitions on
abortions at eight weeks LMP, fourteen weeks LMP, eighteen weeks LMP, and twenty weeks LMP; and
its restriction on abortions at the point that the unborn child feels pain (defined as twenty weeks
gestational age or later) on the grounds that they violate the 2024 Missouri constitutional amendment).



Abortion-Pill Safety Regulations.

Planned Parenthood Southwest Ohio Region, et al. v. Ohio Dept. of Health, et al., No. A
2101148 (Court of Common Pleas, Hamilton County, Ohio Aug. 29, 2024) ** (a Hamilton County
Common Pleas judge temporarily enjoined Ohio’s statutes preventing Advanced Practice Clinicians
[Nurse Practitioners, Certified Nurse Midwives, and Physician Assistants] from providing chemical
abortions, as well as a provision requiring physicians to follow FDA labeling. The court found these
statutes violate Ohio’s 2023 constitutional amendment).

Comprehensive Health of Planned Parenthood Great Plains v. State of Missouri, No. 2416-
CV31931 (Cir. Ct. of Jackson County, Missouri at Kansas City Dec. 20, 2024)*® (preliminarily enjoined
Missouri’s chemical abortion telemedicine ban that requires the abortionist to be in the room when the
woman takes her first dose of medication. The chemical abortion complication plan requirement was
challenged as well, and the court enjoined the regulations implementing the statute. Both provisions were
found to violate the 2024 Missouri constitutional amendment).

Legitimate Post-Viability Abortion Restrictions.

Comprehensive Health of Planned Parenthood Great Plains v. State of Missouri, No. 2416-
CV31931 (Cir. Ct. of Jackson County, Missouri at Kansas City Dec. 20, 2024) ¢ (plaintiffs challenged
Missouri’s post-viability abortion restriction, asserting that it violates the 2024 Missouri constitutional
amendment because the statutory law does not allow for post-viability abortions due to the mental health
of the woman, requires two physicians to agree that the late abortion is necessary under one of the
exceptions, requires a second physician be present who shall provide care to a child born alive, and has a
broader definition of “viability.”'” The court did not preliminarily enjoin the criminal penalties attached to
the post-viability abortion restriction because the court stated that the plaintiffs had not provided
arguments in this regard.)

Criminal Penalties for Violations by Abortion Providers, Interference with Medical Assistance Law,
and Pathology Requirement.

Comprehensive Health of Planned Parenthood Great Plains v. State of Missouri, No.
2416-CV31931 (Cir. Ct. of Jackson County, Missouri at Kansas City Dec. 20, 2024)® (challenged
Missouri’s criminal penalties for violations by abortion providers, interference with medical assistance
law, and pathology requirement, asserting that these statutes violate the 2024 Missouri constitutional
amendment. The court preliminarily enjoined many of the criminal penalties, but not all of them, asserting
that the plaintiffs had not yet addressed or otherwise met their burden, enjoined the pathology
requirement, and did not enjoin the criminal penalties attached to the interference with medical assistance
law on the grounds that the plaintiffs had not yet addressed the issue).

Legal Standard: Proponents of HJ 1/SJ 247 can no longer assert that the amendment merely returns
things to how they were pre-Dobbs. Three separate courts, two in Ohio and one in Michigan, have held
that their state’s newly enacted constitutional amendment applies a new standard for reviewing pro-life
legislation.

In August 2024, an Ohio Franklin County Court of Common Pleas judge wrote that “[t]he plain
language of the Amendment clearly sets forth the applicable legal standard . . . Defendants’ argument that
the pre-Dobbs standard is applicable is unpersuasive. It is well-established that the plain language of an
enacted text is the best indicator of intent . . . Arguments that rely on cases decided before the Amendment
passed are unpersuasive.”®

A second judge in Ohio, a Hamilton County Common Pleas judge, rejected the State’s assertion
that the pre-Dobbs legal standard applies, and instead concluded that the Ohio “Amendment’s language



plainly establishes that it offers greater protection of individuals’ rights to make their own reproductive
choices than those adopted by the U.S. Supreme Court in Roe and Casey, which make up the pre-Dobbs
regime the State references. . . Thus, the Amendment explicitly sets an applicable legal standard — one
that places a stringent burden on the State. Under the Amendment, patient health is the only state interest
that an abortion regulation may constitutionally advance. Therefore, any restrictions on abortion must be
narrowly tailored to further protect patient’s health and such restrictions must be the least restrictive
means to advance the patient’s health ‘in accordance with widely accepted and evidence-based
standards.””?

In Michigan, a Court of Claims judge wrote that “[t]he Court disagrees with intervening
defendant that, by adopting § 28, the voters of Michigan merely reverted the state of the law back to what
it was before the United States Supreme Court reversed Roe v Wade . . . and its progeny in Dobbs v
Jackson Women's Health Org . . . Michigan voters dramatically changed the Michigan Constitution by
adopting § 28 of Article 1 of Michigan’s 1963 Constitution. Section 28 does not recognize the potential
for life in a nonviable fetus as a compelling state interest . . . the relevant inquiry to determine whether the
challenged laws are constitutional under § 28 starts with determining whether the laws deny, burden, or
infringe upon an individual’s freedom to make and effectuate decisions about abortion care.”?

For more information, contact Susan T. Muskett, J.D. at stmuskett@aol.com 1/2/2025
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